SUMMARY OF CASE LAW ON
WASTE PRODUCER LIABILITY IN EUROPE

SPAIN

Name of case: Widow of Joaquin Ortega SA, ROJ 1798/2011 CLM STSJ
Country and court: Superior Court of Castilla-La Mancha, Spain.
Date of holding: June 30, 2011

Summary of facts: “Widow of Joaquin Ortega SA” was a wine maker. The local city
government sought a fine of about 350,000 Euro for mishandling of hazardous wastes”
by the wine-maker. The wine maker argued that the material was a byproduct and not a
waste and contested the severity of the fine. The city accused the wine-maker of
abandoning the waste and failing to label it properly. The Court found that the material
was a “hazardous waste” and that the wine-maker was a “waste producer” with an
obligation to properly manage it. The Court noted under the 1998 Spanish law “waste
always must have a responsible owner, whether it is the producer, owner, or manager
thereof. The only exemption from administrative liability is to those who yield to
authorized waste managers to perform the operations of waste management, and
provided that the delivery thereof is made fulfilling the requirements of this Act and its
implementing regulations, as well as to establish, as appropriate, additional rules of the
respective region.” [In other words, the third-party managing the waste must be fully
licensed and the transaction must meet all of the legal and regulatory requirements
applicable at the time.] Thus, the Court held “the appellant corporation in its production
process generates hazardous waste, and has failed to fulfill some of the obligations that
the law imposes on waste producers....”

Legal basis for holding waste generator or producer liable:

“ In applying the principle of "polluter pays" included an article on the costs of
waste management that must fall on the waste producer or the producer of the
product with the use becomes waste, in cases where there are well established
rules of liability for extended producer of the product...”

“The producer or initial holder of waste must ensure the proper treatment of
waste...” Id. page 4.

The Spanish statute provides:


https://www.boe.es/diario_boe/txt.php?id=BOE-A-2011-13046

Article 17(8): “The responsibility of other producers or other initial holders of
waste, when not performing the treatment themselves concludes when delivered
to a trader for treatment, or a company or entity authorized treatment if delivery is
proven documented and meets the legally established requirements.” Law
22/2011, of July 28, waste and contaminated soil.

Scope of damages or relief ordered: The Court sustained a penalty of 336,000 Euro.

Commentary:- The-Spanish-law changed in-2011 -to-transpose the \Waste-Framework
Directive. See Law 22/2011, of July 28, Waste and Contaminated Land. [p'preamble—
“Under the rir'm.ciple of "palluter pays", -...the costs of waste management that will fall
on the producer thereof... The initial producer or holder of waste must ensure the proper
treatment of waste, for which various options (which treatment is carried out by itself or
a third party, public or private is delivered) in any case established the operations
performed must be accredited with documents.”] ' “As important development affecting
the producer, the new definition emphasizes the producer responsibility on the residue
delivery (provided it is not a through a Trader) which does not end until it is received by
the company authorized treatment....“This implies the obligation to assume control by
.~ “the producerthat' goés beyondtheir ability' management in their own facilities ....”
Practical Implications Of The Law Of Waste, Al:na Villuendas Adé, Red Eléctrica voice
L. _ Spain-_the Envicanment Committee, AEC envitaniment., and Love Maria Garcia
Hernandez, Environment Branch voice ADIF-the Environment Committee of the ACS.?

Note: Nothing in the waste law transposed into national law supersedes, replaces or
negates potential liability under the Environmental Liability Directive or the Industrial
Emissions Directive (IPPC). Both of which have been applied to waste producers.
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! “Article 11. Costs of waste management. 1. In accordance with the polluter pays principle, the costs of waste
management shall be borne by the original waste producer, the current holder or former holder of waste in
accordance with the provisions of Articles 42 and 45.2.”

> The Spanish law is silent on what happens if the authorized person does not handle the waste in accordance with
the regulatory requirements. This could be construed as a violation of the waste producers obligations.
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